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ISSUE & DISPOSITION

Issue(s)

Whether, during a warrantless strip search conducted incident to an arrest, a police officer may ordinarily conduct a body cavity search or seize potential evidence protruding from a body cavity.

Disposition

No. Absent certain exigent circumstances, a search warrant is required in order to conduct a body cavity search incident to an arrest, and, accordingly, evidence discovered in a body cavity without such a warrant is inadmissible under the Fourth Amendment of the United States Constitution.

SUMMARY

Police officers arrested Defendant in an apartment upon suspicion of drug possession. Police performed a "quick pat-down" search of Defendant and discovered no weapons. Police then performed a strip search of Defendant in a bedroom of the apartment. Police saw part of a plastic bag protruding from Defendant's rectum and removed the bag, which was filled with cocaine. Defendant submitted a motion for suppression of the drugs seized from his person on the grounds that the police officers had no probable cause for the 

arrest or the body cavity search and no warrant or emergency to justify the body cavity search. The County Court denied the motion. The Appellate Division affirmed. The Court of Appeals reversed.

Following the U.S. Supreme Court's analysis in Schmerber v. California, 384 U.S. 757 (1966), the Court held that the police were not justified in requiring Defendant to submit to a body cavity search incident to his arrest. Absent a search warrant or an emergency, the search was unreasonable under the Fourth 

Amendment of the United States Constitution. The Court noted that the considerations of disarming a suspect or preserving evidence, which justify a "full search" incident to an arrest, have little applicability to searches which intrude beyond the body's surface. 

To perform a more invasive search, the Court found that there must be a "clear indication," and not just a chance, that the desired evidence will be found. Moreover, even with such a "clear indication," a search warrant will ordinarily be required to perform a body cavity search absent an emergency. An emergency in 

this context consists of a reasonable belief by a police officer that the delay of obtaining a search warrant would pose a threat to the officer's personal safety or cause the destruction of evidence. The Court held that in the instant case, given the ability to fully restrain and place Defendant under surveillance while obtaining a search warrant, no exigent circumstances existed to justify dispensing with such a warrant. 
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